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BP Exploration (Alaska) Inc.
900 East Benson Boulevard

April 6, 2004 P0. Box 190012
Achdorage, AlAska 99519-612
(907) 501-5111

Mr. Horst Greczmiel
Associate Director for NEPA Oversight
Council on Environmental Quality
722, Jackson Place, NW
Washington, D.C. 20503

National Environmental Policy Act (N EPA) Modernization Review-Prowsose Model
Memorandum of Understanding

Dear Mr. Greczmiel:

BP Exploration (Alaska) Inc. (BPXA) appreciated the opportunity, to participate in thea
uroundtable" meetings sponsored by the Council on Environmental Quality (CEQ) on
January 8 and 9, 2004 regarding the task force report on "Modemnizing NEPA
Implementation."

At that meeting BPXA representatives Dr. Ray Jakubczak and Mr. Jeff Conrad mentioned
that Bone of the principal mechanisms to imprv the implementation of the National
Env~ironimental Policy Act (N EPA) was adoption of a model Memorandum Of Unesadg
(MOU). This MOU would be used by lead andocooperating agencies and aprmtaplcn
as a management mechanism to guide the environmrental review processuneNEAwt
provisions for mutual comnmitments and actions to ensure an efficient, ojctiead ult
process. You indicated that a draft of such a model MOU would be valuable for CEO
'consideration in its NEPA modernization review. We have enclosed a draft MOU for your
consideration.

As operator of major North Slope oil fields and an Interest owner in other, BPXA is very-
familiar with environmental reviews conducted under NEPA. Permitting of WMA' Northsta
oil field in the late 1990s, and, more recently, the Liberty Project in the Beaufort Sea involved
an Environmental Impact Statement (EIS). In addition, BPXA personnel assiseotr
companies in permnitting and EIS participation relating to the renewal of the Trans-Alaiska
Pipeline Right-of-Way and the Point Thomson Project on the eastern Northt Slope. Each of
these projects utilized a MOU to varying degrees of success to guide the EIS development.
The enclosed model MOU draws upon these and other experiences with respect to NEPA
implementation.

The enclosed model MOU Includes management mechanisms and agency-applicanit agreed
actions to efficiently Implement the EIS process in the following topical areas:

1. Applicant Participation in the EIS Process

CEQ regulations and federal agency NEPA implementation regulations relating to
envirometa reviews involving EIS's are, either silent or vague with respect to the
applicants role In the P'rocess It is possible that some of the ineffidiencie And delays 'in the
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EIS process can be attributed to this lack of clarity and/or lack of appopriate applicant
participation. Providing for ~an Applicant to have a sat at the table and 'a, clearly WeIned
active role in the EIS process (wit participation structured to enur agnyoc~yin,
decision-imakn) 'is critical to the success of an ElS. Such participation can be deiedi6
MOU. The applicant is the most kndoowdgeable participant w!it respect to fth project~
proposal, the environmental performhance and mitigation me1asures icorprated into the
project and the feasibility of alternative to bei consideredi"teElS analsis Theaplcn
generallyfhas; significant technical exeris to assist theaece in requests' for
information. 'Finailly, the applicant typically has expertis in a broad suiteof, regulator
programs having; to dea with state And local approvals(required in addition~ to federa
approWvaswhich mayor ma notbe cooirdriiinated ith heEI6pocess. WihAnatvesa
atfthetable, fthepplicant can work withtefdrlancstonuecoditonwh
other permits and approvals the appic~ant haWoobtain for its prqoj. This isimotan
because the applicant has a role In the schedligOf its peritapliaton an"drelate
projct Information generation to satisfy iverse regulatory requitremenfts.

2. Proiect Managemen

Bringing project management to an EIS is also critical to the success of the process. ThisJ
means establishing an agreed set of goals, objective and schedule and manaogin to those
goals by an EIS team comprising the lead andicooperating agencies* hr at I
contaco (if Applicable) and fthe pplicant. 'A modelMOU solteeoe drs rjc
management in defining therol~es and responsibilities o 'th lea4d adcoeainaece
and the applicant.~ It should also reuire the lead agnyto identif a poetmngr on
commitments relating to An agreed .schedul and nece ssary actios(l . plcnbt rvd
timely information) to meet that schedule should be incoprporatedinto the MU h vO
should also specify that the applicant identiyasnl*on of contaictin aprjccodiar
position, and should provide the necessary fudntosprthercs.

For large projects, the model MOU should include provisions for establishing a"Codntg
Committee." This committee should include the ead agenicy, coop0eratig aec n
applicant (to the extent 'appropriate) to facilitate Various' EIS fneedsAnldn eeto n
contracting Of a thir party EIS contractor, establish and mang comuiaonaogth
EIS participants as well1 as Mother tasks.. Such a committee provdes!9 a form o ddes
issues and concerns with respect to metngte sabihe chdl, PubiO atcpto
and quality goals of the ElS.

3. Coordinatin and Consultatinwih Other Aplicable Laws and-Reg~~~ulatons

As you know,~ a number of environmental laws and Executive Orders require various
iconsultationis or cordiniation during the EIS prcs mng the federal'agencieswith third
parties or beween the agencies and the applicant (e.g. nagrdSeisAt.A uh
it is impoortant that the MOU Include provishi ons onhow thes ordnto mcaisswl
work anid mesh with the EIS schedule and how the Applicant willl be involve6d (eig.
designation of the applicant as nonfederal rersentative with respect togEA)
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In~ summary, BPXA believes that adoption and use of a model MOLI to guide the ElS process
and permitting of aproj'ect isa major componentto assure an efficienttml n
transparent process. As such, a model MOU will contribute to CEQ' goal todumodrizew
implementation of NEPA. Additional modernization Ideas identifedin, this CEQ initiative may
also fit into the model MOU which could be revised accordingy.

BPXA appreciates this opportunity to participate in this CEO NEPA iniiaiv and welcomes
the opportunity to continue participation as apporate. if you have an dustions
concerning the enclosed draft model MOU or wish to discuss fiurther partiipatonopportunities for BPXA, pleascotcmea(9756-80rD.RyJauzk at
(907) 64-4664.

BbBatch
Vice President, Alaska
Health, Safety and Environment

Enclosure



Model Document for Adoptio b4y CEQ
As Part of National Environmental Policy Act (NEPA)

Modernization Reviw

Memorandum of Uniderstandiong

NEPA Environmental Impact Statement
Reviews and

Permitting for the
Project

Between

(Lead Agencies)

And

(Cooperating Agencies)

And

(Applicant)



L. Statement of Intent

State that the Memorandum of Understanding (MOU) sets forth,
responsibilities and schedules, that will lead to effective and timely National
Environmental Policy Act (NEPA) review involving an en'ometliPact
statement (EIS) or supplemental environmental impact statement (SEIS) and
agency permitting decisions for Applicant'Is ____Projet Projct.

IH. Background and Purpose

Describe the background and purpose of the project. Provide languag for th
draft Purpose and Need section of the EIS or SEIS .

MI. Scope

State that the MOU covers the analysis of the environmental impacts of the
project under the NEPA process, sets forth the processes and procedures that
will be followed for related permits and consultations, and establishes how
permintting actions and schedules will be coordinated.

IV. Authorities

List all legal authorities that will be covered by the MOU, including NEPA.

V. Lead, Cooperating, and Participating Agencies

Identify the lead, cooperating and participating agencies and set forth the coneptof
an interagency coordinating committee.

VI. Responsibilities

A. Lead Agency Responsibilities

This' section should list the principal responsibilities of the lead agency or agencies.
The lead agency or agencies shall:

1. Commit to adhering to a schedule, as set forth in an exhibit to the
MOU, unless modified by agreement of cooperating agencies and
applicant;

2. Identify project manager;



3. Identify cooperating agencies and establish duty to include all such
entities early in the NEPA process to avoid delays;

4. Define role of lead agency or agencies for making final dermnto
on EIS/SEIS content, including data, analyses, and conclusions;.

5. Establish good faith effort responsibility of lead~ agency to identify~ and
achieve timely completion of consultations and~ coordination under
other applicable laws, including preparation of schoiedulestluiesc
reviews;1

6. Specify lead agency or agencies' consultationt responsibilities unider
other laws, including duty to designate applicantias nonfdeal
representative for appropriate roles (e~g., Endangered Species Act) and'
to include applicant, as appropriate, in meetings;

7. Confirm responsibility of lead agency to mnake a good faih effort to
achieve full and timely participation of cooperating agenciesin
accordance with established schedule;

8. Define procedures for ensuring confidentiality, of sensitive information
submitted by applicant;

9. Develop in consultation with the applicant And third party EI contractor
(if applicable) a request for infrain(RFI) procespciynth
criteria and documentation for obtaining information fromn theapiatt
ensure timely, focused and efficient information gteig

10. Develop and maintain documentation procedures for the administrative,
record; and

11. State that nothing in this MOU shall be construed as altering, or*in ay
way limiting, any agency's ability oDr resposbiiyto act inaccortdancel
with all applicable federal and state laws and regulations.

1This should cover all applicable federal, state, local, tribal procedures thaaplicung
Endangered Species Act, Fish and Wildlife Coordination Act, Coastal Zone Managemet*Act,
National Historic Preservation Act, Marine Mamnmal Protection Act, Clean Water Act, Clean ~Air
Act, CERCLAFisheiy Conservation and Management Act, Environmetal Justice (Execuitive Order
72898), Tribal Coordination (Executive Order 13175), Marine Protectedl Areas (Executive Order
13158), Migratory Birds (Executive Order 13186), etc.
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B. Cooperating Agency Responsibilities

This section of the MOU should define the responsibilities of cooperating agencies.
The cooperating agencies shall:

1. Identify any actions or consultation requirements applicable to the
action early in the NEPA process;

2. Designate the lead official responsible for participating in the
EIS/SEIS process;

3. Commit to adhere to schedule established in the MOU, subject to
change in accordance with defined procedures;

4. Commit to confidentiality requirements;

5. Commit to coordinating public notice requirements with corresponding
steps in NEPA process; and

6. Establish good faith effort commnitmnent to raise all issues early in
NEPA process to avoid delay and inefficiency.

C. Applicant Responsibilities

This section should define the duties of the applicant to submit all required
applications and data, to participate effectively throughout the NEPA review, and to pay all
appropriate NEPA costs. The applicant shall:

1. Provide a sufficient application, including any accompanying
environmental report;

2. Identify project coordinator for applicant;

3. Serve as designated nonfederal representative under ESA and prepare a
biological assessment;

4. Serve in the defined role for other procedures, such as preparation of
essential fish habitat assessment, historic preservation review, etc.;

5. Commit to providing all reasonably justifiable, nonpiilgd technical
or environmental information needed to prepare an EISISEIS as
determined by lead agency, in consultation withcoprtnagcis

6. Commit to necessary funding;
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7. Commit to provide timely responses to data requests and provide

comments on draft documents; and

8. Serve the defined role of applicant in public meeting coordination.

VII. EIS Procedures

This section would establish key steps in the EIS/SEIS preparation process. The
objective is to ensure adequate information gathering, full and careful agency and publi
review, objective EIS/SEIS preparation, adherence to a defined schedule, and an appropriate
role for the applicant.

A. Coordinating Committee

A "coordinating committee" will be established to guide EIS/SEIS preparation for
large-scale projects. This committee will consist of the lead agency, project codntr o
cooperating agencies, and the applicant (except on issues not appropriate for applicn
involvement). The coordinating committee shall:

1. Establish a regular schedule for coordinating committee moeetings;

2. Define duties of coordinating committee to include: tracking EIS/SEIS
in relation to established schedule; reviewing draft documents;
selecting EIS/SEIS contractor; and coordinating publi review, etc.;
and

3. Identify issues not appropriate for applicant involvement, and relevant
authority for this conclusion.

B. EIS Contractor

1 . Require applicant to prepare a list of qualified contractors and submit
to lead agency;

2. Require lead agency to forward list to coordinating committee for
review, bidding process, and ranking;

3. Require coordinating committee to recommend a prefere EIS/SEI
contractor or to reject all contractors on the list to applicant through
lead agency;

4. Provide that applicant will decide whether to accept recomedto
or seek further review of additional contractors by codntn
committee;
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5. Require that, once the EIS/SEIS contractor has been selected, the lead
agency will secure conflict of interest statements from the contractor;

6. Define procedures to ensure proper communication between applicant
and EIS/SEIS contractor; and

7. Provide that the contract between the Applicant and the contractor, and
any subcontracts thereunder, shall be consistent with the provisions of
the MOU and shall specifically incorporate the provisions hereini
which address the conduct of the contractor.

C. Scoping Process

After the contractor is selected, the lead agency, in consultation with copepratingt
agencies, the contractor, and the applicant, will conduct and finalize scoping, if requred for
the EIS/SEIS. The lead agency shall:

1. Publish a Notice of Intent to prepare an EIS/SEIS in the Federal
Register and local publications;

2. Establish a reasonable schedule for meetings among cooperating
agencies;

3. Establish a reasonable schedule for public hearings to obtaini publi
input on the appropriate scope of the EIS/SEIS early in the NEPA R
process;

4. Define the necessary baseline studies; and

5. Publish a scope of work that includes a detailed description of all work
to be performed, the persons responsible for performing the work, the
estimated work hours required for each task, and thes schedule for
performing each task.

D. EIS/SEIS Availability

I1. Define procedures to be followed for draft and final EIS/SEIS
availability and distribution including public meetings;-.

2. Establish website arrangements;

3. Define procedures to be used for assembling and reviewing all public
comments on scoping and the draft EISIEIS;

4. Provide for applicant to have an appropriate role in responding to
comments on draft EIS/SEIS;
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